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Article 3

Sentencing Provisions and Considerations in the
Federal System
Honorable Stanley J. Roszkowski*
Sentencing is the most difficult and perplexing problem facing
our courts today. Judges, with few exceptions, consider sentencing
the most onerous duty they must perform on the bench. Great care
must be taken to ensure that every relevant factor that may relate
to the prospective sentence of a defendant is considered by the
court in arriving at the ultimate sentence. The purpose of this article is to examine these sentencing factors. The article will discuss
the use of the factors in determining the appropriate sentence and
the influence of the factors on the thought processes and decisions
of the court.
SENTENCING OPTIONS

The purpose of sentencing, in my view, is three-fold: to encourage a wrongdoer to rehabilitate himself, to impress upon the
defendant society's insistence that criminal conduct be punished,
and to deter others from similar conduct. It is my practice to give
each defendant as much individual consideration as possible in order to ensure that the sentence imposed strikes a proper balance
between the needs of society and the needs of the individual.
As a first step in the sentencing process, the sentencing judge
must thoroughly understand the various sentencing options available and the consequences of the sentence on the defendant. The
most important options that should be weighed by the sentencing
judge are: (1) imprisonment, (2) probation, (3) special sentences
for young offenders, and (4) special sentences for narcotic addicts.1

* United States District Judge, Northern District of Illinois.
1. The author acknowledges permission to use excerpts from A. PARTRIDGE, A. CHASEr &
W. ELDRIDGE, SENTENCING OPTIONS OF FEDERAL DIsTRIcT JUDGES (rev. ed. May 1982). The
publication is available from the Federal Judicial Center, Wash., D.C. 20005. It is an excellent article on the subject and is recommended to anyone engaging in the practice of criminal law before the federal courts.
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Imprisonment
The maximum term of imprisonment that a judge may impose is
determined by the statute defining the crime for which the defendant was convicted. As a general rule, a judge may impose any
term up to the statutory maximum. Some crimes, -however, carry
with them statutorily mandated minimum terms, and some crimes
even require the imposition of a fixed term.
Before imposing a term of imprisonment, it is important that a
sentencing judge understand exactly what the length of the term
will mean to each defendant. This is because the defendant in
most cases will not be imprisoned for the actual period specified in
the sentence. At some time during the term of imprisonment, the
defendant will become eligible for parole. Thus, it is crucial that a
judge understand when the parole eligibility date will arise, and
when the defendant is likely to be paroled. The accurate prediction
of these dates by the judge depends on an understanding of the
federal parole system.
Parole
In determining the defendant's sentence, the first question that
must be considered is when the prisoner will be eligible for parole.
If the term is for more than one year, a prisoner is normally eligible for parole after one-third of the term.2 In the case of a life
sentence or a sentence of more than thirty years, the prisoner is
eligible after ten years of incarceration.' At the time of sentencing,
however, a judge may designate an earlier parole eligibility date or
specify that the prisoner is immediately eligible for parole.4
When the length of the sentence is from six months to one year,
a prisoner is not normally eligible for parole.' This general rule,
however, may be modified by the judge. In addition, "good time"
statutes7 are applicable and may mandate the prisoner's release
before the date established by the judge. Finally, if the term of
imprisonment is less than six months, the prisoner is not eligible
for parole. 8
2. 18 U.S.C. § 4205(a) (1976).
3. Id. As this provision is interpreted by the Parole Commission and the Bureau of Prisons, consecutive sentences do not delay eligibility beyond 10 years.
4. 18 U.S.C. § 4205(b)(1)-(b)(2) (1976).
5. 18 U.S.C. § 4205(0 (1976).
6. Id.
7. See infra notes 9-12 and accompanying text.
8. 18 U.S.C. § 4205 (1976).
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Good Time
The calculation of the length of time that a prisoner is likely to
serve is dependent upon both the effect of "good time"9 and Parole
Commission procedures. Good time awarded by the Bureau of
Prisons has the effect of advancing the date of release if the offender is not earlier paroled. The behavior for which good time
may be awarded may also be considered by the Parole Commission
in setting the parole date. Under 18 U.S.C. § 4161,10 an offender is
entitled to A definite deduction of his term for good time served.
The amount of statutory good time awarded varies from five to ten
days for each month of the stated sentence. If the sentence is five
years or longer, 18 U.S.C. § 4206(d)" requires that an offender be
released after he has served two-thirds of his sentence unless he
has been a frequent rule violator or is considered too dangerous to
be released. Statutory good time does not apply to life sentences or
sentences under the Federal Youth Corrections Act."s Extra good
time may be awarded under 18 U.S.C. § 41621 on a discretionary
basis for exceptionally meritorious service in work assignments or
for performing duties of outstanding importance.
Parole Commission Guidelines
An understanding of the Parole Commission's guidelines for a
prisoner's release is also essential to the sentencing judge who imposes a period of imprisonment. To the extent permitted by the
sentence, the Federal Parole Commission uses its own criteria in
the form of guidelines for determining the appropriate length of
incarceration. The sentencing judge, therefore, must be familiar
with these criteria so as to ensure that the sentence imposed truly
reflects the gravity of the offense.
Guidelines setting the "customary time to be served" have been
9.

18 U.S.C. § 4161 (1976) provides in pertinent part:
Each prisoner convicted of an offense against the United States and confined in a
penal or correctional institution for a definite term other than for life, whose record of conduct shows that he has faithfully observed all the rules and has not
been subjected to punishment, shall be entitled to a deduction from the term of
his sentence beginning with the day on which the sentence commences to
run. ...
The statute specifies the method of calculating the amount of good time per month based
on the length of sentence imposed.
10. Id.
11. 18 U.S.C. § 4206(d) (1976).
12. 18 U.S.C. §§ 5005-5026 (1976). See infra notes 25-39 and accompanying text.
13. 18 U.S.C. § 4162 (1976).
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issued by the Commission to assist judges in making release decisions."' The guidelines are based on the severity of the offense and
an estimate of the likelihood that the offender will violate parole if
released. In determining the severity classification, the Commission
refers to "offense behavior," the conduct that brought the offender
into contact with the law, rather than the specific offense of conviction. Likelihood of success on parole is determined by the "salient factor score," which is based entirely on information about the
offender that antedates incarceration on the present charge. 15 Dis14.
15.

Adult Guidelines for Parole Decisionmaking, 28 C.F.R. § 2.20 (1981).
The salient factor score, which ranges from 0 to 10, is determined as follows:

NOTICE OF ACTION - PART II - SALIENT FACTORS (SFS 81)
Register Number
Name
Item A: PRIOR CONVICTIONS/ADJUDICATIONS (ADULT OR JUVENILE) ....... 0
N one ..............
= 3
One ...............
- 2
Two or three .......
= 1
Four or more ....... = 0
Item B: PRIOR COMMITMENT(S) OF MORE THAN THIRTY DAYS (ADULT OR
JUVEN ILE) .................................................................... 0
None .............. = 2
One or two .........
= 1
Three or more ......
= 0
Item C: AGE AT CURRENT OFFENSE/PRIOR COMMITMENTS ................. 0
Age at commencement of the current offense:
26 years of age or more ..............
2
20-25 years of age ................. = 1
19 years of age or less ............ I....
0
*** EXCEPTIONS: If five or more prior commitments of more than thirty
days (adult or juvenile), place an "x" here and score this item ..................... = 0.
Item D: RECENT COMMITMENT FREE PERIOD (THREE YEARS) .............. 0
No prior commitment of more than thirty days (adult or
juvenile) or released to the community from last such
commitment at least three years prior to the
commencement of the current offense ................. = 1
Otherwise ....................................
= 0
Item E: PROBATION/PAROLE/CONFINEMENT/ESCAPE STATUS VIOLATOR THIS
T IM E ............................ .......................................0
Neither on probation, parole, confinement, or escape
status at the time of the current offense; nor committed
as a probation, parole, confinement, or escape status
violator this tim e .................................... = 1
Otherwise .................................... = 0
Item F: HEROIN/OPIATE DEPENDENCE ........................................ 0
No history of heroin/opiate dependence ............... = I
Otherw ise ........................................... = 0
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ciplinary infractions, exceptional conduct or superior program performance, cooperation with the prosecutor, medical problems, and
the relationship between the sentence for the current offense and
other state or federal sentences that may run consecutively are
other factors that may influence the date of a prisoner's parole.
Work Release
One form of incarceration frequently used with great success in
the federal courts is work release. Title 18 U.S.C. § 36516 authorizes commitment of a defendant, as a condition of probation, to a
residential community treatment center. Under the program, defendants are confined for twelve hours daily, but are released for
the remaining twelve hours in order that they may fulfill domestic,
employment, and educational responsibilities. When well-administered and appropriately used, work release has proven to be a most
useful option in sentencing because of its obvious benefits to the
defendant, his family, his employer, and the community as a
whole.
A defendant may also be placed in the work release program at
the discretion of the Bureau of Prisons. When a judge sentences a
defendant to work release for a period of longer than six months, it
technically amounts to a sentence of incarceration with a recommendation that the defendant be placed in a work release program.
The decision whether the defendant will be placed in the work release program belongs in this circumstance to the Bureau of Prisons. Prison authorities, however, honor the judge's recommendation whenever possible.
Probation
Probation is a frequent alternative to incarceration and may be
used for a defendant convicted of any offense not punishable by
death or life imprisonment. It may be granted whether the offense
is punishable by fine, imprisonment, or both.7
TO TAL SC O R E .........................................................

0

Note: For purposes of the salient factor score, an instance of criminal behavior resulting in a
judicial determination of guilt or an admission of guilt before a judicial body shall be
treated as a conviction, even if a conviction is not formally entered.
Generally speaking, a score from 10 to 8 reflects a "very good" likelihood of success on
parole. A score of 7 to 6 is considered "good"; a score of 5 to 4 "fair"; and a score of 3 to 0
"poor." See Adult Guidelines for Parole Decisionmaking, 28 C.F.R. § 2.20 (1981).
16. 18 U.S.C. § 3651 (1976 & Supp. IV 1980).
17. Id.
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The term of probation, including consecutive time, may not exceed five years, 18 but probation is not limited by the maximum
term of imprisonment for the offense. This sentencing alternative
is ordinarily used in those cases where the defendant is a first offender or has only a minor prior record, the nature of the crime is
relatively minor, or the extent of the defendant's participation in
the crime is minimal.
Probation is imposed "upon such terms and conditions as the
court deems best."'" The court's assessment of the likelihood that
the defendant can be rehabilitated during the probationary period
is of great importance in this determination. It is safe to say that
rehabilitation is the primary consideration of most courts in placing any defendant on probation. In this regard, the court will often
impose various conditions of probation designed to enhance the
defendant's chances to become and remain a useful member of the
community. 20 The court also considers the defendant's age, physical and mental health, marital and family responsibilities, employment, and education in determining whether the defendant should
be placed on probation.
Probation cannot normally be combined with a term of imprisonment. Upon conviction on multiple counts, however, the court
may impose imprisonment on one or more counts, followed by probation on one or more counts. For this reason, when a defendant
enters into an agreement with the government to plead guilty,
many judges insist on a plea to two or more counts to give them
greater latitude in sentencing. The court may also impose a "split
sentence" upon a conviction of one or more counts. A split sentence may, for example, provide that the defendant be confined for
a stated period of six months or less, and be placed on probation
for the remainder of the sentence. 1
The court may also suspend imposition of sentence and place
the defendant on probation. If probation is subsequently revoked,
the court then has available the full range of sentencing options
but may not increase the original sentence imposed. There is no
authority for a court to suspend a sentence without putting the
offender on probation."

18.
19.
20.
21.
22.

Id.
Id.
See infra notes 23-24 and accompanying text.
18 U.S.C. § 3651 (1976 & Supp. IV 1980).
United States v. Sams, 340 F.2d 1014 (3d Cir.), cert. denied, 380 U.S. 974 (1965).
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Finally, probation may be supervised or unsupervised, depending on the probation office's assessment of the likelihood of violation. The degrees of supervisory conditions specifically authorized
by statute' s are: residence in a halfway house or participation in its
program, participation in a drug program, payment of a fine imposed by the court, support of persons for whom the offender is
legally responsible, and restitution of or reparation for the damage
caused by the crime. 4
Most judges in the federal system would agree that defendants
placed on probation have performed extremely well in meeting the
terms and conditions of their probation. It is the unusual case indeed that requires probation to be revoked. The success of this
program is due in no small measure to the training, skill, dedication, and care of the men and women who operate the Probation
Department in the federal system.
Special Sentences for Young Offenders
One extremely important and difficult duty of the sentencing
judge is the sentencing of youthful offenders. An offender who is
under twenty-six years of age may be sentenced either under the
Federal Youth Corrections Act (YCA),25 or as an adult under conditions discussed previously.
Under the YCA, any sentence that may be given to an adult may
also be given to a youth. But the Act stipulates that if the offender
is under age twenty-two at the "time of conviction," an adult sentence may be given only if the court finds that the "youth offender
will not derive benefit from treatment under" the commitment
provisions of the Act.26 The court must specifically make this "no
benefit" statement on the record to indicate that it has considered
and rejected a YCA sentence. 27 The statement requirement, however, does not impose a substantial limitation on the court's discretion to select another sentence. If the offender is at least age

23. 18 U.S.C. § 3651 (1976 & Supp. IV 1980).
24. Federal probation offices must generally rely on local resources and community
based agencies to carry out the sentence of the court and the decisions of the probation
office. Offices have no funds for providing, for example, job training or medical care. Halfway houses and drug programs are exceptions, however, because they are supported by the
Bureau of Prisons and the Probation Division, respectively.
25. 18 U.S.C. §§ 5005-5026 (1976).
26. 18 U.S.C. § 5010(d) (1976).
27. See, e.g., Ralston v. Robinson, 102 S. Ct. 233, 244 (1981) (second sentencing judge
should make explicit "no benefit" finding with respect to the remainder of a YCA sentence).
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twenty-two but not yet age twenty-six at the time of conviction,
the adult sentence is assumed to be the norm.
If the youthful offender is not sentenced as an adult, then 18
U.S.C. § 421628 permits the use of the YCA's sentencing provisions
when "the court finds that there are reasonable grounds to believe
that the defendant will benefit from the treatment provided
under" the Act. 2 9 The basic sentence under the YCA is the indeterminate sentence under 18 U.S.C. § 5010(b). 30 The provision requires that the offender be released under supervision on or before
the expiration of four years from the date of conviction. In addition, the offender is discharged unconditionally on or before the
expiration of six years from such date. When the maximum term
for the crime under adult sentencing standards is greater than six
years, and the court finds that the youth offender may not be able
to derive maximum benefit under the YCA provisions within six
years, the court may sentence him under 18 U.S.C. § 5010(c)31 to
any longer term under the Act that does not exceed the maximum
term for an adult.
A recent development requires that youthful offenders sentenced
under the YCA be maintained in separate institutions. This represents a change in policy, since formerly the youthful offender was
assigned to a separate residential unit within an adult institution,
unless he or she qualified for a minimum custody institution. The
Bureau of Prisons has recently designated three institutions as
YCA institutions. These are the institutions at Englewood, Colorado, Petersburg, Virginia, and Morgantown, West Virginia. Women sentenced under the YCA and men sentenced under the Act
who have minimum security needs will serve their sentences at
Morgantown.
Neither statutory good time3 2 nor extra good time can be earned
by offenders sentenced under the YCA. Parole eligibility is immediate. The Parole Commission uses similar procedural guidelines8 8
to determine parole eligibility for offenders sentenced under the
YCA as for other offenders, although a sentence under the Act confers greater discretion on the Parole Commission.
The YCA authorizes "unconditional discharge" any time after
28.
29.
30.
31.
32.
33.

18 U.S.C. § 4216 (1976).
Id.
18 U.S.C. § 5010(b) (1976).
18 U.S.C. § 5010(c) (1976).
See supra notes 9-13 and accompanying text.
Youth/NARA Guidelines for Decisionmaking, 28 C.F.R. § 2.20 (1981).
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one year of parole supervision and requires unconditional discharge within six years under a section 5010(b)34 indeterminate
sentence or upon expiration of any longer term imposed under section 5010(c).8 5 If the YCA offender is discharged unconditionally
before the expiration of the maximum sentence the conviction is
automatically set aside.3 6
Probation under the YCA carries with it the possibility of receiving a certificate setting aside the conviction. Moreover, the court
may, in its discretion, unconditionally discharge a youth offender
87
from probation prior to the expiration of the probation term.
This type of discharge will also automatically set aside the conviction and will entitle an offender to receive a certificate to that
effect.
Young offenders currently appear before all courts with great
frequency. Federal courts are no exception. It is my experience
that most, if not all, sentencing judges in the federal courts welcome the opportunity to sentence these offenders under the YCA.
Most sentencing judges consider rehabilitation of such offenders
their foremost obligation and do everything possible to structure a
sentence that will enable the youthful offender to become and remain a useful and productive member of society. My own experience with sentencing under the Act in general has been good. In
many cases, the offender while under YCA treatment has obtained
educational and vocational training. Most have successfully made
the transition back to their communities.
One example of a successful use of the YCA involved a twentyone year old woman who was indicted for bank robbery. Upon a
plea of guilty, she was sentenced to a six year determinant sentence under section 5010(a)" of the Act. Her sentence was structured so that she would be required to obtain her high school diploma as a condition of release. She not only completed her high
school course successfully, but she also graduated valedictorian .of
her class and is now an honor student in college. While such an
outstanding result may not be typical, many youthful offenders do
successfully complete their terms and are returned to their families
and communities as useful citizens.

34.
35.
36.
37.
38.

18
18
18
18
18

U.S.C.
U.S.C.
U.S.C.
U.S.C.
U.S.C.

§
§
§
§
§

5010(b) (1976).
5010(c) (1976).
5021 (1976).
5021(b) (1976).
5010(a) (1976).
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Sentences for Narcotic Addicts
Among the more serious problems facing the federal courts today are the problems created by the use, sale, and distribution of
narcotics. Under 18 U.S.C. §§ 4251-4255, the Narcotic Addict Rehabilitation Act (NARA),"' certain narcotic addicts convicted of
criminal offenses may be sentenced for treatment. Offenders not
eligible for treatment under the NARA are those convicted of a
violent crime, those convicted of dealing in narcotics, and those
with certain prior records.40
Sentences under the NARA are for an indeterminate period not
to exceed ten years. In no event are the sentences longer than the
maximum sentence that could otherwise have been imposed.4 ' At
any time after six months of treatment, the Attorney General may
report to the Parole Commission as to whether the offender should
be conditionally released from treatment under supervision. After
receipt of the Attorney General's report and certification from the
Surgeon General that the offender has made sufficient progress to
warrant conditional release, the Commission may order the release. 42 The statute contemplates that following the conditional re43
lease, drug treatment will continue in the offender's community.
If the court believes that an eligible offender is a narcotic addict,
before the formal sentence is imposed it may place him in the custody of the Attorney General for an examination "to determine
whether he is an addict and is likely to be rehabilitated through
treatment.

' 44

The Attorney General is to report within thirty days

or such additional period as is granted by the court. After receipt
of the report and a determination by the court that the offender is
an addict likely to be rehabilitated through treatment, a sentence
under the NARA is mandatory. 5
The Attorney General's examination is directed at resolving two
separate issues: whether the offender is addicted to a narcotic
drug, and whether he is likely to be rehabilitated through treatment. In practice, if a defendant is found to be an addict he will
probably also be found amenable to treatment, unless there is
39.
40.
41.
42.
43.
44.
45.

18
18
18
18
18
18
18

U.S.C.
U.S.C.
U.S.C.
U.S.C.
U.S.C.
U.S.C.
U.S.C.

§§ 4251-4255 (1976 & Supp. IV 1980).
§ 4251(f) (1976).
§ 4253(a) (1976).
§ 4254 (1976).
§ 4255 (1976 & Supp. IV 1980).
§ 4252 (1976).
§ 4253(a) (1976).

Sentencing in the Federal System

1982]

strong ground to believe he would not receive any benefit from
participation in a drug program.
Many Bureau of Prisons institutions maintain special residential
units for drug offenders. An offender serving a sentence under the
NARA must be assigned to one of these institutions and must initially be placed in a residential unit. The maximum period of incarceration for offenders sentenced under the NARA is the term of
the sentence less any good time. An offender may be paroled following the completion of six months of treatment. 4" Any conditional release, however, requires a report from the Attorney General as to whether the offender should be conditionally released
with certification from the Surgeon General that the offender has
made sufficient progress to warrant the release.47
The Parole Commission employs special guidelines in determining the release date of offenders sentenced under the NARA. The
guidelines are the same as those used for youth offenders sentenced under the YCA.4 8 Therefore, for an offender who was under
twenty-two at the time of the offense, an NARA sentence may call
for a guideline indicating a shorter term of imprisonment than
would be the case with an adult sentence. Before the Youth/NARA
guidelines may be used, however, a certificate of sufficient progress
in treatment must issue. The duration of parole supervision for offenders sentenced under the NARA is governed by the same rules
that apply to offenders sentenced under the regular adult
guidelines. 9
While an NARA offender is on parole, 18 U.S.C. § 425560 authorizes the provision of "aftercare" services.5 Moreover, Parole Commission policy requires participation in treatment programs during
6
parole, "unless there are compelling reasons to the contrary." '

46.
47.
48.
49.

18 U.S.C. § 4254 (1976).
Id.
28 C.F.R. § 2.20(h)(2) (1981).
28 C.F.R. § 2.43(c) (1981).

50.

18 U.S.C.

51.

Various United States Probation Departments provide their own aftercare services,

§

4255 (1976 & Supp. IV 1980).

including counseling and vocational testing, training, and placement. At times, however,

probation departments "contract out" to private agencies for aftercare services. In the
Northern District of Illinois, for example, 10 private agencies provide services such as drug
abuse programs and family counseling.
52. A. PARTRIDGE, A CHASE? & W. ELDRIDGE, SENTENCING OpnoNs OF FEDERAL DISTucr
JUDGES (rev. ed. May 1982).
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FACTORS AFFECTING THE SPECIFIC CASE

The Presentence Report
The most useful tool the court has to assist it in determining the
proper sentence is the presentence report prepared by a welltrained pretrial services department. The report contains almost
all of the background information needed to evaluate the defendant for purposes of sentencing. The court may, and often does,
supplement the report with medical and psychological reports, as
well as with personal information obtained from the defendant's
employer, religious advisers, and other members of the community.
The presentence report sets forth: (1) the details of the offense,
(2) the prosecutor's statement of the offense, (3) the defendant's
version of events, (4) the defendant's prior juvenile and adult
records, if any, (5) the defendant's family relationships, mental
status, education, health, and employment history, and (6) an estimate of the time the defendant will actually serve under a given
sentence. Sentencing judges rely heavily on the information in the
presentence report and its importance cannot be overemphasized.
Inasmuch as this is the court's primary source of information
about the defendant, it is incumbent upon defense counsel to review the report and call any inaccuracies to the court's attention.
An accurate presentence report not only aids the court at the time
of sentencing but also ensures that the defendant will not be
prejudiced by its contents in subsequent proceedings before the
Parole Board.
The Defendant's Background, Prospects for Rehabilitation,and
Deterrence
Broadly speaking, the principal factors the court considers in
sentencing are the defendant's background, his prospects for rehabilitation, and the need for deterrence. In examining the defendant's background, it is my practice to consider age, education,
physical and psychological make-up (including any drug and alcohol dependency), marital status, family responsibilities, employment background, and present employment. For example, the existence of strong family ties would normally be the kind of
consideration which is favorable to the offender. But the weight
given to each factor in the final sentencing decision varies according to the particular case.
Similar factors are considered in assessing the offender's prospects for rehabilitation. The offender's prior criminal record, em-
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ployment background, and history of drug or alcohol dependency,
if any, are often the key to evaluating the offender's likelihood of
returning to a meaningful role in the community. Of particular significance in this evaluation is how the offender has spent his time
since conviction. Maintaining employment and continuing to fulfill
family responsibilities is often good evidence of a sincere intention
to reform. In contrast, an extensive prior criminal record may suggest that rehabilitation is quite unlikely.
The final principal factor considered by the court is the deterrent effect of the sentence on the offender and the public. Any past
criminal record and the nature of the crime for which the sentence
is being imposed are important in determining this effect. Crimes
of a violent nature or those that violate a public trust often call for
a more severe sentence that reflects deterrence goals. Drug related
offenses, particularly those involving the sale of controlled substances, also prompt deterrence concerns.
Although not the principal factor in sentencing considerations,
punishment of the offender is always a part of any sentence imposed. In most cases the desire to punish the offender plays a relatively minor role in my sentencing considerations. There are always cases, however, in which the crime is so reprehensible or the
prior record so extensive that punishment becomes a more significant factor in the sentencing evaluation.
Evidentiary Hearings
In an appropriate case it may be desirable to request an evidentiary hearing to be held prior to the actual sentencing. The evidentiary hearing typically concentrates on the defendant's character,
reputation, physical and psychological health, and family background. In addition, the hearing may provide an opportunity to
expand and elaborate upon the defendant's prior criminal record
and upon the nature and extent of his involvement in the case
before the court. The defendant is given the opportunity to present evidence in mitigation and, conversely, the government may
present evidence in aggravation. Depending on the complexity of
the case and particularly on the defendant's background, these
usually brief hearings may become protracted.
Role of Defense Counsel
It has been my experience that the sentencing phase of a criminal case is often the most neglected. All too often even excellent
criminal trial lawyers will perform admirably during pretrial prep-
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aration and the trial itself, only to neglect the opportunity to present more fully the defendant's position at the time of sentencing.
James B. Craven III, an attorney practicing in the federal courts in
Durham, North Carolina, may have put his finger on the problem
when he wrote:
Sentencing, or rather sentencing advocacy, is a lost art. It would
perhaps be more accurate to say that it is an art which has yet to
be discovered by the majority of lawyers who represent defendants in criminal cases in the federal courts. The sentencing
phase of a criminal case is sorely neglected. More times than I
care to remember, I have seen truly great criminal lawyers drop
the ball altogether at the sentencing stage.53
Counsel for the defendant must be familiar with the various sentencing options, institutions, and parole guidelines. The defense attorney should be as well-acquainted with these matters as a judge,
and should be more versed than the judge in the background of the
particular case. This means that the defense attorney should be
even better informed about the specifics of the case than the person who prepared the presentence report.
For defense counsel preparing for a sentencing hearing, I would
make the following suggestions: first, read and understand the
presentence report. Note that I have said read and understand the
report. This means that you should thoroughly familiarize yourself
5
with all the various factors and options contained in the report. 3'
Second, contact the probation officer assigned to the case as early
as possible. Voluntarily turn over any information pertinent to the
defendant's background that may assist the probation officer in his
investigation of the defendant. This cooperation will give you an
opportunity to have input into the report and will greatly assist
the officer in obtaining information that he will otherwise obtain
only with great difficulty and expenditure of time. All probation
officers of my acquaintance are overworked and appreciate such
cooperation and assistance.
Finally, before the sentencing hearing, attempt to formulate a

53. Mr. Craven's article appears in the December, 1981 issue of the Federal Probation
Journal. It is an excellent article, and I recommend it to anyone who represents defendants
in criminal cases.
53.1 -Some of these factors are discussed elsewhere in this article. For a more complete
discussion, see the manual distributed to registrants of the Seminar on the Federal Sentencing Process, held on Oct. 30, 1981, and sponsored by the United States District Court for
the Northern District of Illinois and the Bar Association of the Seventh Federal Circuit,
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plan for sentencing which is creative, realistic, and appropriate for
the particular case. This generally requires awareness of what the
courts consider in arriving at the ultimate sentence.
The Argument at Sentencing
The argument at sentencing is a final and sometimes crucial factor in determining the sentence imposed. When presenting a sentencing argument, defense counsel should remember that this is a
sentencing hearing, not a continuation of the trial on its merits. I
have observed lawyers at the hearing who act as though their client's innocence is still in issue and present their sentencing argument to the court as if making a closing argument to the jury. This
has occurred even in cases where the defendant entered a guilty
plea. These arguments only give the judge the impression that the
defendant has no feeling of remorse about the events that have
brought him to a low point in life, and that he is unlikely to be
able to make the adjustment back into society without some period
of incarceration. Moreover, many attorneys conclude their argument by making a request for a totally unrealistic sentence, such as
probation for a second or third-time offender convicted of a serious
crime. The most successful advocates, on the other hand, recognize
that these approaches only serve to destroy credibility. Advocates
are far more likely to have a court adopt their recommendations if
they make a sentencing proposal that is reasonable, fair, and realistic under the circumstances.
If your client is sentenced to a period of incarceration, you
should be prepared to ask the court to recommend a particular
federal institution. The courts are almost always willing to make
such a recommendation. Although the Bureau of Prisons is not
bound to follow the court's recommendation, it will attempt to do
so whenever possible. Of course, to make a realistic appeal to the
court concerning the desire for a specific institution, the attorney
must be familiar with the various federal institutions and the facilities and programs they provide."
Finally, defense counsel should exercise great care to make certain that the presentence report accurately reflects the background
of the defendant and the extent of his participation in the offense.
This is extremely important because the presentence report will
54. A guide to federal prisons entitled Federal Prison System Facilities is published
every two years by the federal prison system. A copy may be obtained by writing or calling
the Federal Bureau of Prisons, Central Office, Washington, D.C. 20534, (202) 724-3250.
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remain in the offender's file throughout the term of incarceration
or probation. Therefore, incorrect information bearing negatively
on the defendant may result in subsequent adverse decisions by
prison or parole authorities at some phase of the defendant's term.
Incorrect or inaccurate information should be called to the court's
attention before sentencing and corrected by the reporting officer
or the court.
Motions for Reduction of Sentence
It is important to remember that under rule 35(b) of the Federal
Rules of Criminal Procedure a motion for reduction of sentence
may be filed within 120 days of the date the sentence is imposed."
This motion should be considered in every appropriate case, although I believe it can be counterproductive if it is used too frequently or frivolously.
Plea Agreements
Because much controversy has surrounded the use of plea agreements in recent years, no discussion about sentencing would be
complete without their consideration. I will not attempt to discuss
plea agreements in great detail in this article, as the subject is
treated elsewhere in this symposium."
Plea agreements in federal practice are governed by rule 11 of
the Federal Rules of Criminal Procedure. 7 Under rule 11 the judge
is not allowed to participate in any discussions of the sentence that
might be imposed in the case." In federal courts, then, neither the
defendant nor the prosecutor knows whether the court will agree
to impose a specific sentence even though they might have agreed
on what the sentence should be.
55. Fi. R. CaM. P. 35(b) provides:
(b) Reduction of Sentence
The court may reduce a sentence within 120 days after the sentence is imposed,
or within 120 days after receipt by the court of a mandate issued upon affirmance
of the judgment or dismissal of the appeal, or within 120 days after entry of any
order or judgment of the Supreme Court denying review of, or having the effect of
upholding, a judgment of conviction. The court may also reduce a sentence upon
revocation of probation as provided by law. Changing a sentence from a sentence
of incarceration to a grant of probation shall constitute a permissible reduction of
sentence under this subdivision.
56. See Webb & Turow, The Prosecutor'sFunction in Sentencing, 13 Lov. U. Cm. L.J.
641 (1982).
57. FRa.
. Ci. P. 11.
568. FuD. R. Cam. P. 11(e)(1).
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Considerable controversy surrounds rule 11's prohibition against
judicial involvement in plea agreements. Some defense lawyers and
prosecutors take the position that rule 11 is too inflexible and
often prevents desirable plea agreements that would assist in the
administration of justice. In contrast, supporters of rule 11 argue
that the judge should take no part in plea discussions because judicial involvement would create the suspicion of collusion, would
sometimes place the court in a difficult position, and would be
looked upon unfavorably by the public.
My personal view is that rule 11's mandate that the court not
participate in plea agreement discussions is a good one. The court
is not in a position at the time an agreement is made to evaluate
the case for sentencing purposes. It has not heard any evidence
regarding the offense, nor has it had the opportunity to review a
presentence report which would provide information concerning
the defendant's participation in the crime charged, his past record,
and the probation officer's recommendations. Without this information, the court must necessarily rely on the knowledge and information given it by the prosecutor and defense counsel.
Although plea agreements are a necessary part of the proper and
efficient administration of justice, the court's participation in discussions leading to such agreements is, in my view, unnecessary
and undesirable. I believe most federal trial judges would agree
that the practice dictated by rule 11 is working extremely well and
is not causing any unnecessary delays in the disposition of criminal
cases. Additionally, proper use of the rule has the beneficial effect
of avoiding even the appearance of impropriety.
Rule 11 is somewhat modified by the provisions of rule
11(e)(1)(C) which provides that the government and the defendant
may agree on an appropriate disposition of the case." If the court
accepts the agreement, it is binding on the court.60 While this section is not used with great frequency, it may be used to advantage
in an appropriate case.
Recommendations of the Sentencing Council
I have also found that service on the Sentencing Council of the
Northern District of Illinois is very beneficial. The council is a
purely voluntary group of judges whose purpose is to assist the
sentencing judge in arriving at the appropriate sentence. The
59. FED. R. Cram. P. 11(e)(1)(C).
60.

FED. R CRIM. P. 11(e)(3).
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judges on the council review together cases pending before them
for sentencing. In addition, the council meets from time to time to
discuss sentencing recommendations. This exchange of views and
ideas about sentencing is extremely helpful, particularly to a new
judge, and results in greater uniformity in sentencing.
CONCLUSION

The multitude of sentencing options available in the federal system underscores the need for the sentencing judge to become familiar with the rules and operations of the Bureau of Prisons, the
policies and guidelines of the Parole Commission, the functions
and procedures of the Probation Department, and the facilities of
community based agencies engaged in assisting the courts and
other federal departments. With such knowledge and assistance as
a guide, the judge should be able to make informed sentencing decisions in each case.
But the elements that must be considered by both the judge and
the attorneys involved in sentencing are constantly changing. As a
result, the participants in the sentencing process must undergo a
regimen of constant reeducation. Only with frequent reevaluation
of criminal statutes and penalties will the sentencing judge, the defense attorney, and the prosecutor be able to maintain an effective
role in determining the appropriate sentence.
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Title

Description

Section(s)

Statute/Rule
5

3109, 5721

Employment of Experts

18

3401

Magistrates' Criminal Jurisdiction and Powers

3568

Effective Date of Sentence; Credit for Presentence Custody

3575-76

Dangerous and Special Offenders

3577

Use of Information for Sentencing

3651

Suspension of Sentence and Probation

4001

Limitation, Establishment and Control of Prisons

4002

Federal Prisoners in State Institutions

4042

Duties of U.S. Bureau of Prisons

4081

Classification and Treatment of Prisoners

4802

Power of Designation, Furloughs, Work Release

4083

Penitentiary Imprisonment

4125

Prison Camps

4161-66

Good Time Allowances, Mandatory Release

4201-18
4205
4216

Parole Commission and Reform Act
Types of Sentences, Time of Eligibility for Parole Release
Young Adult Offenders (Ages 22-26)

4251-55

Narcotic Addict Rehabilitation Act

4283

Subsistence and Transportation of Probationer

5005-26
5010

Youth Corrections Act (Ages 18-22)
YCA Sentences

21

849

Dangerous Special Drug Offender Sentencing

28

2255

Motion to Vacate, Set Aside or Correct Sentence

Fed. R. Evid.

706

Court Appointed Experts

Fed. R. Crim. P.

11

Pleas

20

Transfer to Different District for Plea and Sentence

32

Sentence and Judgment

32.1

Revocation or Modification of Probation

35

Correction or Reduction of Sentence

36

Correction of Clerical Errors

38

Stay of Execution and Relief Pending Review

Interstate Agreement
on Detainers Act

18

Appendix

Disposition of Untried Charges and Determination of Status
of Detainers Based on Untried Indictments, Informations,
or Complaints

Appendix I
Table of Selected Federal Statutes and Rules
Relating to Sentencing, Commitment and Release (Revised as of 1981)

